On a day when large quantities of rock are being cut, the quartz
content can be expected to increase.  That is the'reason that on
the day the inspector was obtaining a respirable-dust sample in
the 024 Unit of the Morton Mine, USSM's section foreman declined
to allow the continuous-raining machine to be operated in the
entry where 18 to 24 inches of rock are taken (T?r, 351) .

USSM also contends (Br. , p. 5) that it was expensive for
USSM to maintain a reduced standard based on a 15-percent quartz
content, but the testimony of USSM's own witness shows unequi-
vocally that USSM was required to comply with a reduced respir-
able-dust standard based on a quartz content of 7 percent.  USSM
was not required, even for a single day, to maintain a reduced
respirable-dust standard based on a 15-percent quartz content in
the mine atmosphere (Tr. 511) ,

At one time in her arguments made at the hearing, counsel
for USSM referred to what M[w]e have found in our research" (Tr.
190) .  That reference serves to remind me of the fact that USSM
knows exactly what conditions prevail in its mines when it is
producing coal.  If USSM is ever certain that the quartz content
in a given mine has actually been incorrectly analyzed by MSHA,
it is quite obvious that USSM has the facilities to prove to
MSHA that a mistake has been made.  In view of the evidence show-
ing that MSHA has responded to USSM's requests for resampling on
past occasions, I am confident that USSM would be able to get
repeat sampling done when a really meritorious situation shows
that a mistake has been made.

USSM's Argument that MSHA Looks Only at Peaks and Ignores Valleys

USSM's brief (p. 4) notes that during the period from Janu-
ary 1981 to August 1982, the 002 Unit in its Shawnee Mine had an
average concentration of 1.3 milligrams per cubic meter of air
and USSM concludes from that observation that over the year, the
miners in that section were working in an atmosphere which was
within the respirable-dust standard set by MSHA.  USSM then ob-
serves that during that same period, however, on any particular
set of five samples, one sample may have been above 2 milligrams
per cubic meter of air, so that, on that day, the miners were
exposed to more than the allowable standard.  USSM then argues
that the exposure to more than the allowable standard for 1 day
is not considered a violation by MSHA.  USSM concludes from the
foregoing observations that MSHA's use of a 2-month period to
determine exposure levels causes one to look only at the peaks
and ignore the valleys.  USSM says that it cannot understand how
the Secretary can honestly argue that exposure to more than the
allowable limit on a single day is a significant and substantial
violation because MSHA is totally disregarding periods of time
when the average concentration is well below the allowable stand-
ard.

1110t it was not MSHA'.s policy to deny opera-
